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Gurvent Lopics. 


MONG those members of the judiciary 
of this State whose terms of office will 
expire with the present year is Judge Ed- 
ward Patterson, of the Supreme Court in 
New York county, and of the Appellate Divi- 
sion in the First Judicial District. This thor- 
oughly equipped lawyer, upright and faithful 
judge and exemplary citizen has, as is well 
known to the profession and the public, 
served the people for the term of fourteen 
years, not merely acceptably, but with distin- 
guished honor. He has, through his up- 
rightness, impartiality, earnest and devoted 
attention to his high duties and rare ability 
in the determination of causes, won the re- 
spect and affection of the bench and of the 
bar, the confidence of suitors and the esteem 
and regard of the people. It has been well 
and truly said that “a good lawyer is likely 
to make a good judge. A good judge re- 
elected is certain to make a better judge and 
certain on tthe bench to give better public 
service and greater satisfaction than any 
judicial novice can be expected to do.” 
Speaking of the expiration of Judge Patter- 
son’s term and the desirability of his re-elec- 
tion, the Brooklyn Eagle says: 

The Eagle knows of no reason why the De- 
mocracy and the Republicans, too, for the matter 
of that, should not re-elect Judge Edward Patter- 
son in New York county. There are many rea- 


sons why they should, but they suggest themselves 
from what has been already set forth. 


Vou. 62 — No. 6. 





It is well to call notice to the expiration of 
Judge Patterson’s term now and to the duty of 
re-electing him in November. It should be a 
point of honor with the members of the bar unani- 
mously to favor his renomination. The managers 
of politics will do right to realize that the bar sen- 
timent for Judge Patterson’s re-election should be 
respected without regard to partisan considera- 
tions which, fairly enough, affect -and determine 
choices for partisan offices. 

The Appellate Division of the Supreme Court 
in the First Judicial District has had no judge 
more faithful, more respected and better regarded, 
for reasons of character and of capacity, than 
Judge Patterson. His reappointment would, of 
course, follow from his re-election. The desira- 
bility of continuing the personnel of that high 
tribunal unimpaired needs no argument. The 
Eagle takes the liberty of suggesting to its Man- 
hattan contemporaries the privilege and the obli- 
gation they have of urging the re-election of 
Judge Patterson to a position which he strength- 
ens and adorns. 


Every word of this the ALBaAny Law 
JourNat heartily indorses. There should be 
no question of partisanship in such an im- 
portant matter as the re-election of a faithful 
and upright judge such as Edward ‘Patterson 
has proved himself by long and arduous 
service. Such jurists as he are not found 
every day, even among the members of a bar 
as rich in judicial material as the bar 


of the city of New York. There is 
another suggestion which we deem it 
entirely proper to make in this con- 
nection. Aside from Judge Paiterson’s 


proved and tested qualifications for the 
high office he has so long adorned, it should 
be remembered that he has given fourteen of 
the best years of his life to the public service, 
and for a monetary compensation very much 
less than he could have commanded in the 
practice of his profession, had he chosen to 
continue therein. While this is true, indis- 
putably, the many years he has spent on the 
bench find him now not only abler, riper in 
judgment and more thoroughly equipped 
than ever, but in the prime of his powers. 
His re-election should be, and we have no 
doubt will be, put beyond the peradventure 
of a doubt. 





Justice Davy, of Rochester, of the Su- 
preme Court, has handed down a decision to 





the effect that an action for damages will lie 
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when the right of privacy, so-called, is vio- 
lated. The decision was rendered in the case 
of Miss Abigail Roberson, of Rochester, 
against the Rochester Folding Box Com- 
pany and the Franklin Mills Company, and 
the question at issue was whether a company 
or individual possessed the right to use a pic- 
ture or photograph of a private person for 
advertising purposes without consent. The 
facts appear to be that some months ago the 
defendants printed 25,000 lithographs adver- 
tising a brand of flour, and used a picture of 
the plaintiff as part of the lithograph. The 
picture is a profile and the likeness is said to 
be unmistakable. The advertisements were 
distributed all over the country to the annoy- 
ance of the plaintiff, who, through her attor- 
ney, Milton E. Gibbs, began the action to 
restrain the defendants from using her por- 
trait and also demanding $15,000 damages. 
A demurrer was entered to the complaint 
and argued before Justice Davy on June 
24th. Justice Davy in his decision sets aside 
this demurrer. In the course of his opinion 
Justice Davy says: 


The principal question in this case is whether 
the defendants have the right to print and circu- 
late lithograph copies of plaintiff’s likeness for the 
purpose of profit and gain to themselves without 
her approval and consent. The defendants con- 
tend that she is powerless to preevnt it. That 
there is no law that can restrain them from doing 
the act complained of. The substance of this con- 
tention is that the feelings of the plaintiff may be 
outraged with impunity by any person who may 
desire to circulate her likeness as an advertising 
scheme, and there is no power in the courts to 
protect her. If such were a fact, it would cer- 
tainly be a blot upon our boasted system of juris- 
prudence, that the courts were powerless to 
prevent the doing of a wrongful act which would 
wound in the most cruel manner the feelings of a 
sensitive person. 

The infliction of mental pain and distress by the 
wrongful or unauthorized act of another gives a 
cause of action in many cases, such as libel and 
slander, and in all actions of tort where the wrong- 
ful act of another causes an injury, a recovery is 
allowed for mental pain and distress and disgrace 
caused by such wrongful act. So also in an action 
for breach of contract of marriage, the law recog- 
nizes that the infliction of such distress and dis- 
grace caused by the wrongful act of another is 
ground for a recovery against the wrongdoer. I 
am aware that many of the text writers say that a 





person cannot recover damages for mental 
anguish alone, and that he can recover such dam- 
ages only when he. is entitled to recover some 
damages upon some other ground. It will gen- 
erally be found, however, that they are speaking 
of cases of personal injury. If injury to the feel- 
ings be an element of actual damages in slander, 
libel and breach of promise cases it would seem 
that it should equally be so considered in cases of 
this character. It has been remarked by a learned 
author that the mind is no less a part of the person 
than the body, and the sufferings of the former are 
sometimes more acute and lasting than those of 
the latter. The theory of the case which calls for 
equitable relief is not that of mere protection to 
wounded feelings, but the protection of plaintiff's 
right of privacy and the right of property in her 
own likeness. 

‘Lhere may be a distinction, however, between 
private and public characters, as pointed out by 
Lord Cuttingham in Prince Albert v. Strange (1 
Macn. & G. 25). The moment one voluntarily 
places himself before the public, either in accept- 
ing public office or in becoming a candidate for 
office, or as an artist or literary man, he surrenders 
his right to privacy and cannot complain of any 
fair or reasonable description or portraiture of 
himself. 

It does not appear from the complaint in this 
action that the plaintiff is within the category of 
what might be denominated a public character. 
She is undoubtedly a young woman of rare 
beauty, and this she enjoys as a private citizen. 
It is very natural, if the plaintiff is of a modest 
and retiring nature, that any such publicity would 
be extremely disagreeable and offensive to her. 
It is not impossible, therefore, that she has suf- 
fered and continues to suffer great mental injury 
and distress. In other words, there is plausible 
ground for the existence of the distress and injury 
alleged in her complaint. It cannot be said that 
it is a pure fabrication or fancy. The act is such 
that every person can readily see might cause, 
and probably did cause, mental distress and injury 
to her nervous system. Take any modest and re- 
fined young woman, possessed of more than ordi- 
nary beauty and intelligence, situate in like 
circumstances as the plaintiff; she might naturally 
be extremely shocked and wounded in seeing a 
lithographic likeness of herself posted in public 
places as an advertisement of some enterprising 
business firm. 

To permit every person to use a lithographic 
likeness of the plaintiff to advertise their business, 
and yet say there is no power in the courts to 
prevent it, would be asserting a proposition at war 
with the principles of justice and equity and in 
violation of the sacred right of privacy. Every 
personal interest which she possesses must be re- 
garded as private, especially when the public has 
acquired no right in them. 
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Privacy is regarded as a product of civilization. 
It was unsought and unknown among the barbar- 
ous tribes. It implies an improved and progres- 
sive condition of the people in cultivated manners 
and customs with well-defined and respected do- 
mestic relations. The privacy of the home in 
every civilized country is regarded as sacred, and 
when it is inavded it tends to destroy domestic 
and individual happiness. It seems to me, there- 
fore, that the extension and development of the 
law so as to protect the right of privacy should 
keep abreast with the advancement of civilization. 
When private and domestic life is invaded,- which 
brings pain and distress of mind and destroys the 
pleasure and happiness of domestic life, the courts 
ought to have the power to protect the individual 
from such an invasion. For years there has ex- 
isted in the public mind a feeling that the law was 
too lax in affording some remedy for the unau- 
thorized circulation of portraits of private persons, 
and this invasion of privacy has been keenly felt 
by the public. 

It may be asked how does the circulation of 
these lithographic advertisements affect the plain- 
tiff in her right of privacy. It is evident that the 
acts of the defendants in printing and posting her 
likeness in public places as an advertisement to 
sell their flour invites public criticism and brings 
her name into more or less unenviable notoriety, 
and, to a certain extent, inflicts injury to her repu- 
tation and feelings, especially if she desires a life 
of privacy, which she has a right to enjoy. 

If her lithographic likeness, owing to its beauty, 
is of great value as a trade-mark or an advertising 
medium, it is a property right which belongs to 
her and cannot be taken from her without her con- 
sent. She has a right to say that without her con- 
sent these lithographic copies of her likeness shall 
not be circulated or used by the defendants. 


In conclusion Justice Davy says: 


After a careful consideration of the novel and 
interesting questions raised on the demurrer, I 
have reached the conclusion that the plaintiff is 
entitled to the relief demanded in her complaint, 
and to refuse her that relief would be to admit that 
a wrong has been committed which causes her 
severe mental pain and distress and pecuniary in- 
jury, and yet the law can afford her no relief. 
Such a rule is contrary to my views of equity juris- 
prudence. 

The demurrer, therefore, is overruled, with 
leave to the defendants to answer on payment of 
costs. 


Under this decision the defendants are re- 
strained from further use of the plaintiff’s 
portrait, and the plaintiff is permitted to con- 
tinue the action begun to recover $15,000 
damages. It is probable that Justice Davy’s 








decision will be sustained, and we certainly 
think it ought to be, for however much the 
courts may differ as to the rights of surviv- 
ing relatives because of the exhibition of 
memorials or photographs of a deceased 
person, there would seem to be no doubt 
whatever that with respect to living persons 
there is a clear right of privacy which the 
courts will respect and protect. 





Hotes of Cases. 

Railroads — Accident at Crossing. —In Gulf, 
C. & S. F. R’y v. Marchand, decided by the Court 
of Civil Appeals of Texas in June, 1900, it ap- 
peared that defendant’s train, on a bright moon- 
light night, while running at the rate of thirty 
miles an hour through a town of about 500 popu- 
lation, without slacking its speed, struck a cow and 
hurled it in the air so that it hit plaintiff, a pedes; 
trian crossing defendant’s track, and about nine- 
teen feet therefrom. The track was straight, and 
the engineer could have seen cattle on the track, 
which an agent of the company attempted to drive 
away, and the animal struck got on the track when 
the train was within ten feet of it. There was no 
signal or attempt to stop the train, and the engi- 
neer and fireman knew that cattle frequented the 
grounds near the track, but were looking at a 
merry-go-round at the side of the track while 
approaching the town instead of watching the 
track. Plaintiff could not see the train, and did 
not know that the cattle were on the track. It 
was held sufficient to sustain a judgment in favor 
of plaintiff. The court said in part: 

We are of opinion that under the facts of this 
case the appellant cannot be justified on the 
ground that the cow came upon the track and was 
discovered by the train operatives too late to 
check the speed of the train and prevent the col- 
liston. The speed of the train, in the light of the 
circumstances, is the act complained of, and upon 
which the recovery can alone be upheld. It is 
true, as contended by appellant, that the high rate 
of speed is not of itself negligence. This doctrine 
was announced on the former appeal, and has 
been settled by many well-considered cases. But 
we have found no case, and have been cited to 
none, in which it has been declared that speed 
may not become negligence under certain cir- 
cumstances. In determining whether the act of 
the train operatives in running a train at a high 
rate of speed amounts to negligence, it is proper 
to consider, not only such attendant facts and 
circumstances as were known to them, but such 
as, in the exercise of ordinary care, they ought to 
have known. The following facts attendant upon 





or immediately preceding the accident in question 
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were either known, or should have been known, 
to the train operatives: First. The existence of the 
station, and the fact that persons were likely to be 
present near the track at that point. This latter is 
emphasized by the known presence of a large num- 
ber of people only a short distance from the sta- 
tion, and that the railway at that point divided the 
town into about two equal parts. Second. The 
existence of the crossing, with the attendant right 
of the public to use it and its approaches. In this 
connection it must have been known to them 
that at that time of night, and under the facts then 
existing, and patent to the most casual observer, it 
would most probably be in use by some portion 
of the public having a right to use it. Third. 
They must be held to have known of the large 
number of cattle on and near the track at that 
point, and the probability of striking some of 
them. To hold otherwise upon this point would 
be to assume that the engineer and fireman were 
so deficient in vision as to unfit them for the 
service in which they were engaged. Keever, a 
witness for the company, estimates the number of 
cattle at forty-five or fifty. They were on and 
near the track, and, in the light of past experience, 
their presence must have been expected and fore- 
seen. Fourth. In view of their knowledge as to 
the existence of the station and crossing; of the 
probable presence of a portion of the public at 
that point; of the presence of the large number of 
cattle, and the extreme probability of striking 
some of them; of their knowledge that the pilot 
or cow-catcher on the engine was constructed so 
as to throw an obstruction to one side or the 
other, and the fact that the greater the speed of 
the train the greater the probability of striking 
some of the cattle; of the fact that the greater the 
force with which they were struck the further they 
would be thrown —they must be held to have 
known that the probable consequences of the ex- 
cessive speed would be an injury to some by- 
stander having the right to be present at that 
point. This last question will be discussed more 
fully under the assignment presenting the question 
of proximate cause, and their ability to reasonably 
foresee the consequences complained of. The 
above enumerated facts, which the train operatives 
must be held to have known, amply support the 
finding of the jury that the running of the train at 
the high rate of speed shown was negligence, from 
which ‘the injury resulted. 
* * * * * * * * 

We cannot assent to tle proposition urged in 
the second assignment of error, to the effect that 
the plaintiff is not shown to have been in the law- 
ful use of the crossing. There is no rule of law 
requiring of plaintiff more than the exercise of 
ordinary care in the use of a crossing. That the 
right of way is crossed leisurely, or not at exact 
right angles, and in haste, does not compel a con- 
trary conclusion. The question is, did he act as a 
person of ordinary prudence? If the evidence 





authorizes the conclusion that he did—and we 
think it does — we need inquire no further. The 
notice of the company forbidding the use of its 
depot and approaches has no bearing upon the 
question. It had no right to forbid the use of the 
public crossing or its approaches in a manner 
consistent with ordinary care. The plaintiff did 
not overstep the limits of the highway. He was 
not on the track and was in no danger from the 
approaching train, considéred alone. As to danger 
from that source alone he was chargeable with 
the duty to exercise his senses. The danger which 
caused the injury was the high rate of speed, com- 
bined with the presence of the cattle. The com- 
pany actually knew of their presence. The 
plaintiff did not, and, had he known, he might 
have assumed, in the absence of notice to the 
contrary, that the company would exercise the 
care which the situation required. In Railroad Co. 
v. Hare (Tex. Civ. App., 23 S. W. 42) the court, 
under the peculiar facts of that case, expressed a 
doubt as to whether the injured party was using 
the crossing as such, but did not decide the ques- 
tion, and made no declaration inconsistent with 
what is here held. 


—_—_—_>—__—_ 


THE STATUS OF OlWR NEW POSSESSIONS. 


By J. M. Cuinron. 


N attempting to discuss this question many in- 
tricate questions must necessarily arise. 
Some of the questions presented are as novel as 
the conditions under which they arise, and will 
have to be worked out from the existing law 
much as the courts developed the law of railroads 
from the earlier law of common carriers; not by 
reversing established principles, but by seeking 
how far they are applicable to the new conditions. 
It appears that one of the crying needs of the 
hour is a decision by the United States Supreme 
Court on the subject of the status of our newly 
acquired possessions. What relations do our new 
acquisitions bear to the United States? Are the 
people of Porto Rico, for example, citizens of 
the United States, or are they not? That an 
authoritative answer to this question is impera- 
tively demanded at this time is evident when we 
remember that all that is now being done in the 
way of establishing the forms of government 
there and elsewhere in the territory recently taken 
from Spain will have to be undone in case the 
Supreme Court does not agree with the present 
administration in its latest interpretation of the 
Constitution. That it would be a very great mis- 
fortune to have the newly established government 
set aside after all the trouble of getting it into 
operation, after the people had begun to adjust 
themselves to the new conditions, and after cap 
ital had begun to be invested, is too self-evident 
to need argument. 











We have, apparently, at least, some conflicting 
judicial constructions touching the different 
phases of this question. The general canon for 
the interpretation of legal authorities is well 
known. It requires the search for a principle 
which shall reconcile all the authorities, or, if this 
is out of the question, a principle which shall 
reconcile as large a part of them as possible, so 
that those only are rejected which cannot by any 
authority be brought into accord with the rest. 
Of two propositions, of which one is consonant 
with all or nearly all the authorities, and of which 
the other agrees only with a part of them and 
contradicts another part, the former is always to 
be preferred. Legal authorities are no doubt of 
different weight, the most important being actual 
decisions, that is, judgments in cases where the 
point in question was so involved that the judg- 
ment could not have been rendered without pass- 
ing upon it. 

In the interpretation of a constitution some 
weight must also be attributed to the conditions 
under which it was formed, to previous constitu- 
tions, to the steps by which it attained its final 
form, and finally to generally accepted legal opin- 
ions and decisions. It is the latter to which we 
shall give especial attention, since we generally 
find all the others embodied in this one. It seems 
that two opposing theories of the application of 
the Constitution to our new dependencies have 
been put forward. One opinion holds that the 
limitations imposed by the Constitution upon the 
Federal government apply only to the States, and 
that the term “‘ United States,” when used in a 
territorial sense, includes the States alone. 

The other opinion holds that these limitations 
apply wherever the jurisdiction of the govern- 
ment extends, and that all territory in the posses- 
sion of the nation is a part of the United States. 
But it seems to us that both of these theories 
reject a certain number of decisions, and it may 
not be impossible to formulate a third opinion 
which reconciles a larger proportion of the author- 
ities than either of them. These are the extreme 
views on either side, and if they are examined 
closely, each of them presents serious objections. 
The narrower view of the Constitution, that which 
limits all its provisions to the area of the States, 
besides contradicting many judicial opinions, leads 
to conclusions sharply at variance with com- 
monly received opinion. It allows congress to 
confiscate property in the District of Columbia, or 
in the territories, without compensation, or to take 
it arbitrarily from the owner and bestow it upon 
another person. It suffers the government to pass 
a bill of attainder against a resident of Arizona or 
New Mexico. According to this view, moreover, 
a person born of alien parents in a territory is not 
a citizen of the United States either by the Con- 
stitution or by statute (R. S., secs. 1992-3), and 
residence there is not residence within the United 
States for the purpose of subsequent qualification 
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for a seat in congress. These results are certainly 
opposed to the ideas that have prevailed hitherto. 

Objections may be raised in like manner to the 
broader construction, which extends the provis- 
ions of the Constitution over our new dependen- 
cies. This construction assumes that the inter- 
pretation given by the courts to the Constitution 
in the case of the older territories applies to all 
places subject to the jurisdiction of the United 
States, an assumption for which there is no 
judicial sanction, and which actually contradicts 
two decisions. It may be urged that this con- 
struction is irrational, because it extends the 
restrictions of the Constitution to conditions 
where they cannot be applied without rendering 
the government of our new dependencies well 
nigh impossible, and surely no provision ought to 
be given an interpretation which leads to an irra- 
tional result, if the language will bear equally 
well a different construction. 

The Constitution (art. 4, sec. 3) provides that 
“congress shall have power to dispose of and 
make all needful rules and regulations respecting 
the territory or other property belonging to the 
United States.” We then come to the nucleus of 
the whole matter: What constitutional prohibitions 
are laid upon congress in legislating for territo- 
ries? 

Constitutional prohibitions ay be express or 
implied — unqualified or they may be qualified. 
For example, congress is unqualifiedly forbidden 
to pass a bill of attainder or an ex post facto law 
(art. I, sec. 9, par. 3). The inhibition is absolute 
and excludes all action of the kind forbidden un- 
der any and all circumstances, whether of time, 
place or condition. Hence it is plain that no such 
legislation would be valid, whether applying to 
States or to territories. On the other hand, the 
next preceding inhibition (art. 1, sec. 9, par. 2) 
forbids the suspending of the writ of habeas cor- 
pus “unless when in cases of rebellion or invasion 
the public safety may require it.” Plainly this is a 
qualified prohibition, implying that under the spe- 
cial circumstances named the prohibition does not 
lie. In order to know the precise limitations 
which the Constitution places on congress with 
respect to territories, then, we must first enumer- 
ate all the unqualified prohibitions on Federal 
legislation. These, of course, must forbid such 
legislation under any circumstances and for any 
area, and hence must apply to territories as well 
as to States. In the second place, we must 
enumerate the qualified prohibitions, and must 
examine whether the qualifications are such as to 
cover territories. Bearing in mind the power of 
congress to legislate for territories, the judicial 
construction gf which we shall soon show, it at 
once appears that the doctrine is exactly the con- 
verse of that which relates to Federal legislative 
power over the States. So far as the States are 
concérned, congress has only powers granted, 
whether expressly or by implication, while all the 
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residuary powers are in the States (amendt. X). 
On the other hand, so far as territories are con- 
cerned the States severally have no power what- 
ever, and congress has all power not denied by the 
Constitution — i. e., congress has all the residuary 
powers. We consider this distinction vital in the 
solution of this problem. The prohibitions of the 
Federal government which are incontestably un- 
qualified are not many, and may easily be enumer- 
ated. They include the prohibitions of bills of 
attainder and ex post facto laws (art. , sec. 9, par. 
3), of titles of nobility (1b., par. 8), of certain 
modes of legislation (lb., par. 7, and also art. 1, 
sec. 7), of slavery, of the repudiation of the na- 
tional debt or the assumption of the insurrection- 
ary debt (amendt. XIV, sec. 4), and a few others, 
express and implied. 

The prohibitions on the Federal government 
which are obviously qualified are also not many. 
Among them are that directed against the sus- 
pension of the writ of habeas corpus, above noted; 
that which forbids a direct tax unless laid in pro- 
portion to population (art. 1, sec. 9, par. 4); those 
which forbid export duties at State ports or com- 
mercial discrimination among States (art. I, sec. 
g, pars. 5 and 6); of involuntary servitude except 
as a punishment for crime (amendt. XIII); the 
limitation of suffrage for certain specified reasons 
(amendt. XV, s@. 1), and some others, express 
or implied. It will be observed that the inhibition 
on congress to lay export duties is placed among 
the qualified prohibitions. The words of the Con- 
stitution are: “ No tax or duty shall be laid on 
articles exported from any State” (art. 1, sec. 10, 
par. 5). The Supreme Court has repeatedly held 
that in the sense of the Constitution a territory is 
not a State. Hence the prohibition of export 
duties is not absolute, but is limited to State 
areas, and leaves congress free so far as territories 
are concerned. The same reasoning applies to 
commercial discriminations among States. The 
text is: “No preference shall be given by any 
regulation of commerce or revenue to the ports 
of one State over those of another” (art. 1, sec. 
9, par. 6). This inhibition cannot lie against leg- 
islation with respect to territories. 

In considering the judicial authority upon the 
question a distinction may be drawn between 
the territory belonging to the United States at the 
time of the adoption of the Constitution and that 
which has been acquired subsequently. The status 
of the former has been brought before the courts 
only in the case of the District of Columbia. The 
first allusion to it is in Loughborough v. Blake 
(5 Wheat. 317), which involved the right to im- 
pose a direct tax upon the District, and where 
Chief Justice Marshall, in the course of the de- 
cision, gave his famous dictum on the meaning 
of the provision “ that duties, imports and excises 
shall be uniform throughout the United States.” 

“Does this term designate the whole or any 





portion of the American empire? Certainly this 
question can admit of but one answer. It is the 
name given to our great republic, which is com- 
posed of States and territories. The District of 
Columbia, or the territory west of the Missouri, is 
not less within the United States than Maryland 
or Pennsylvania; and it is not less necessary, on 
the principles of our Constitution, that uniformity 
in the imposition of imposts, duties and excises 
should be obserevd in the one than in the other.” 

Many years later (1887) in the case of Callan v. 
Wilson (127 U. S. 540), the question was presented 
whether the provision for trial by jury applied to 
the District of Columbia, and the Supreme Court 
decided that it did. The same doctrine affirmed 
in 19 Sup. Ct. Rep. 580, and 167 U. S. 548. 

The status of the territory acquired since the 
adoption of the Constitution has given birth to 
more abundant litigation; but in regard to this 
three distinct questions arise: First, has the 
United States the right to acquire possessions? 
Second, do they have the same standing as those 
which belonged to the nation at the time of the 
adoption of the Constitution? and third, What in 
either case is their constitutional position? 

The Constitution makes no provision for the 
acquisition of territory, and although Gouverneur 
Morris, in the letters quoted by Campbell, J., in 
the Dred Scott case (19 How. 393), says that he 
contemplated such action, he certainly gave no 
intention of it in the Constitution. The purchase 
of Louisiana was, however, a political necessity; 
and while at first Jefferson was doubtful of his 
own authority, and desired the sanction of a con- 
stitutional amendment, his precedent has been 
followed so often, and has been so thoroughly 
confirmed by judicial decisions and by practice of 
every department of the government, that its 
legality is no longer a subject of dispute. 

It is a well-settled principle that the sovereign 
nations of the world possess equal rights and 
equal powers. Their equality is perfect, their in- 
dependence absolute. Between them national 
constitutions are unknown. In all international 
relations the United States is assumed by other 
sovereignties to possess absolute powers unre- 
strained by constitutional limitations. That as- 
sumption is correct, based upon the fundamental 
canon of the law of nations. The United States 
has ratified the recent treaty with Spain, and now 
no other nation has the right to question its 
political or constitutional authority to do so. It 
would seem, from the very nature of government, 
from the necessity of its preservation, from the 
efforts which must be made to keep it in its in- 
tegrity, that the necessity and power of making 
war involves the power of crippling, hindering 
and, if necessary, destroying the adversary by 
every means necessary to prevent it from doing 
harm in the future, and, if necessary, to carry that 
power of destruction to the ultimate and com- 





THE ALBANY LAW JOURNAL. 











plete extinction of the nation with which war | that we also possess the right to hold and hence to 


exists, and that only one of the methods which ' 


may be adopted for the purpose is that of depriv- 
ing the hostile power of its territory. This we 
believe is the view which has been adopted in the 
practice of all nations, however highly civilized, 
which has been incorporated in the law of nations, 
and that has been adopted by the Supreme Court, 
which is to us the highest exponent of the law. 
It was said by Chief Justice Marshall in the 
American Insurance Co. v. Canter (1 Pet. 511) 
that: 

“The Constitution confers absolutely on the 
government of the Union the power of making 
war and of making treaties; consequently, that 
government possesses the power of acquiring ter- 
ritory either by conquest or by treaty. The usage 
of the world is, if a nation be not entirely subdued, 
to consider the holding of conquered territory as 
a mere military occupation until its fate shall be 
determined at the treaty of peace. If it be ceded 
by the treaty, the acquisition is confirmed, and 
the ceded territory becomes a part of the nation to 
which it is annexed, either by the terms of stipu- 
lation in the treaty of session or such as its new 
master shall impose.” 

Chief Justice Marshall also said that “the right 
to govern is the inevitable consequence of the 
right to acquire territory, whichever may be the 
source whence the power is derived, the possession 
of it is unquestioned.” 

The United States possessing every attribute of 
the most potential sovereignty, and, in the lan- 
guage of Mr. Justice Lamar, the Federal govern- 
ment in all external relations being “ the exclusive 
representative and embodiment of the entire sov- 
ereignty of the nation,” it follows that any power 
possessed by any sovereignty is possessed by the 
United States; and unless specifically prohibited 
by the Constitution (as above shown), can be 
exercised without restriction by the Federal gov- 
ernment. The right to acquire territory irrespec- 
tive of its situs, contiguous or foreign, by 
conquest, treaty, purchase or discovery, is an 
acknowledged and well-established attribute of 
sovereignty, and has been exercised by sovereigns 
from the beginning of recorded history. I ad- 
vance the proposition with deference that this 
right is itself a primary and substantive attribute 
of sovereignty, as is the right of natural existence 
or of self-defense, and I have regarded it in this 
discussion as the primary and fundamental au- 
thority for territorial expansion. The same doc- 
trine was laid down by Mr. Justice Story when 
he said: “ The power of the United States to ac- 
quire new territory by cession or conquest does 
not depend upon any specific grant in the Consti- 
tution to do so, but flows as an incidental power 
from its sovereignty over war and treaties.” The 
United States, then, possessing the right to acquire 
territory, it follows as an inevitable consequence 





govern it. 

The right to acquire being a primary attribute 
of sovereignty, and the right to hold and govern 
being ancillary thereto, it follows that wherever 
our sovereignty extends there our right to acquire, 
and hence to hold and govern, extends also. The 
situs of the territory is immaterial; it may be con- 
tiguous or remote, on the American continent or 
in foreign lands. Our abstract right to acquire 
and hold is as plenary and sovereign in the Philip- 
pines as in Alaska or Arizona. 

Subject to the unqualified prohibitions already 
mentioned, congress has absolute and unlimited 
control over the territories, and we believe that 
this view is sustained by the great weight of 
American authority. Congress has the same 
power over its public domain as over any other 
property belonging to the United States. “ This 
power,” said the Supreme Court (14 Pet. 537), 
‘is vested in congress without limitation, and has 
been considered the foundation upon which terri- 
torial governments rest.” The Supreme Court 
early announced (g How. 242) the comprehensive 
principle that “territories are not organized under 
the Constitution nor subject to its complex dis- 
tribution of the powers of government as the 
organic law, but are the creations exclusively of 
the legislative department, and subject to its 
supervision and control.” 

“The power of congress over the territories is 
general and plenary,” said Mr. Bradley in 136 U. 
S. 42. 

And the court (114 U. S. 44), summarizing the 
whole matter, announced this opinion through 
Justice Brewer: “A territory is a political com- 
munity organized by congress, all whose powers 
are created by congress, and all whose acts are 
subject to congressional supervision.” 

The broad constructionists support their view 
by the dicta of Chief Justice Marshall in Lough- 
borough v. Blake, above quoted. It will be ap- 
parent upon the most casual examination that the 
expression relied upon in this case is a mere 
dictum, and was not at all necessary to the de- 
cision of the case. ‘“ This case,” said the chief 
justice, “presents to the consideration of the 
court a single question. It is this: Has congress 
a right to impose a direct tax on the District of 
Columbia?” This he answered in the affirmative. 
Of course congress had a right to impose a direct 
tax upon the District of Columbia, because under 
the Constitution congress is given exclusive con- 
trol over that District. No necessity arose for the 
court to define the term “ United States.” It does 
not, therefore, necessarily follow that in the dis- 
position of that case anything was involved like 
the proposition that the United States covered 
both the United States and territories, nor do we 
think the case decided any such thing. In effect 
it decided the exact opposite, because it decided 
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that a tax which was uniform throughout the 
United States, but was not applied to the terri- 
tories at all, was a constitutional tax. If the case 
had decided what is claimed by its supporters that 
it did, it certainly would be overruled by the sub- 
sequent decision of Chief Justice Marshall in Am. 
Ins. Co. v. Canter (1 Pet. 511), above noted; nor 
is it in harmony with a long line of decisions, 
many of which we have had occasion to quote. 
Also, Dr, Judson, professor of political science in 
the University of Chicago, in a recent article on 
the Thirteenth Amendment, says that the Thir- 
teenth Amendment is a complete reversal of Chief 
Justice Marshall’s well-known opinion in Lough- 
borough v. Blake. 

All the treaties for the acquisition of territory 
on the continent of North America have provided 
that the people should be incorporated into the 
Union, or admitted to the right of citizens, and 
some of them have professed in terms to extend 
the limits of the United States. The joint resolu- 
tions for the annexation of Hawaii may, perhaps, 
have the same effect, for they declared that the 
islands “be and they are hereby annexed as a 
part of the territory of the United States.” But 
the recent treaty with Spain makes no such pro- 
vision. It merely cedes Porto Rico and the 
Philippines to this country without any stipulation 
in regard to the relation in which the islands or 
their inhabitants shall stand towards the United 
States. In fact, the ninth article — after provid- 
ing that Spanish subjects, natives of the peninsula 
and residing in the ceded territory, may preserve 
their allegiance to the crown of Spain or renounce 
it — substitutes for the clause in earlier treaties 
that in the latter case they shall acquire or be 
admitted to the rights of citizens of the United 
States, the provision that they shall be held “to 
have adopted the nationality of the territory in 
which they may reside,” and adds: “The civil 
rights and political status of the native inhabitants 
of the territories hereby ceded to the United States 
shall be determined by the congress.” The power 
of congress, therefore, with respect to them, 
whether that power be the result of our power to 
acquire or of the constitutional power to dispose 
of and make all needful rules and regulations, etc., 
is unlimited. 

But it is contended by the theory of some that 
immediately upon the acquisition of territory by 
the United States the Constitution ex praprio 
vigore is extended to that territory. No authority 
will be found anywhere in the rulings of the courts 
to support this proposition. It depends for its 
vitality upon certain dicta to be found here and 
there in cases discussed by the Supreme Court. 
We believe that in all of the cases wherein such 
dicta is to be found they dealt with the law in 
places where the constitutional power of congress 
had been limited. In an early case Chief Justice 
Marshall decided that territory annexed did not 





ipso facto derive rights from the Constitution. Its 
only powers, he said, were those “ stiplated in the 
treaty” or granted by “its new master” (1 Pet. 
542). 

Mr. Justice Nelson, in a subsequent case (9 
How. 252), suggested a patent reason therefor. 
He said: “Territories are not organized under 
the Constitution. They are the creations exclu- 
sively of the legislative department of the govern 
ment, and subject to its supervision and control.” 

If territories are neither created, nor organized, 
nor supervised under authority of the Constitu- 
tion, how can it be urged that they acquire all 
rights from the Constitution ex proprio vigore? 

With respect to the cases cited by those claim- 
ing this doctrine, it may be said further that even 
if they furnish decisions instead of opinions — mere 
orbiter dicta —they would not be decisive of the 
question now under consideration. They related 
to an entirely different condition of things from 
that now presented: (1) They all had to do with 
territory belonging to the United States acquired 
for the purposes of statehood and with respect to 
which the general and plenary power of congress 
had been modified by treaty stipulations; (2) they 
all had to do with territory over which congress 
had legislated, provided a code of laws, and so far 
as might be extended the Constitution. 

With respect to our newly acquired territories, 
on the other hand, we have not legislated. Un- 
hampered by treaty or other stipulations or 
causes, congress has both the constitutional 
“power to dispose of and make all needful rules 
and regulations,” and also all the combined pow- 
ers of both State and Federal governments. 

Jacos Mancit CLINTON. 

BLoomMINGTON, INp., July 20, 1900. 
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DIVORCE LAWS. 


Appress BY Hon. CHARLES Pratt BEFORE THE 
Oxn1o State Bar ASSOCIATION. 
T cannot be expected that in the brief time 
allowed me I should enter into any general 
discussion of the important subject announced. I 
may, however, properly in these limits seek to 
point out some of the defects in our divorce laws, 
and also to suggest some of the amendments to 
our statutes, and changes in our practice which 
occur to me as calculated to protect the rights of 
individuals and subserve the public interests. My 
aim is to speak as a member of this association 
and as an Ohio lawyer to Ohio lawyers upon the 
statutes of Ohio and the practice of the ,courts 
under these statutes. A few elementary principles, 
supposed at least to be undisputed, will be suffi- 
cient by the way of introduction. Mr. Bishop has, 
in the preface of his original work on the subject, 
stated as follows: 
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“ Marriage is in every view the most important 
institution of human society; it involves the most 
valued interests of every class; awakens the 
thoughts and engages the care of nearly every 
individual; and how it may be entered in, or how 
dissolved, or what is the effect of a pretended dis- 
solution, is matter of almost constant legal inquiry 
and litigation.” 

The marriage here spoken of is that of the 
status, and not the contract merely. The status is 
preceded by the contract; that is, a contract be- 
tween One man and one woman, both unmarried, 
mentally and physically competent to contract, and 
neither under any disability. Such contract, con- 
summated under the forms of law and the usages 
of society, is merged in the higher and more 
enduring relation, which modern writers and 
jurists have, for want of a better term, designated 
as the status. As such it involves not only the 
rights and duties resulting between the parties to 
the contract, the husband and wife, but also the 
status of their children born in wedlock, with all 
the rights, privileges and duties to each other, 
society and the State as parents and children. By 
all classes of people having any religious faith it is 
held to be of Divine origin, and in all civilized 
communities it is considered to have its source in 
the law of Nature, and is recognized in all munici- 
pal law and in the general law of nations. Re- 
garded as a contract, it is sui generis and publici 
juris, because it establishes domestic relations 
which necessarily, and regardless of the will or 
the wish of the parties to the contract, affect the 
harmony and well-being of the whole body of 
organized society, and therefore ought not to be 
set aside at the mere caprice or by the mere will 
of either or both the original contracting parties. 
In other words, if we were to consider nothing 
further than the mere contract, its relations: to the 
public are such as necessarily require that its regu- 
lation and continuance or dissolution should be 
subjected in some form to the sovereign will and 
power of the State. Whether this should be done 
by compelling in any and every event its con- 
tinuance during the life of the parties, or whether 
this sovereign power should under any given con- 
ditions, either upon the application of one or both 
the parties, or without or even against the will or 
wish of either, regulate or dissolve the marriage 
relation, considering it either as a contract or as a 
status, it is not within my present purpose to dis- 
cuss. I start with the fact that in nearly all civil- 
ized governments there are some provisions for 
the exercise of the sovereign power over the mar- 
riage relation. That such provisions are made in 
every State of our Union, one, the single State of 
South Carolina, alone prohibiting its dissolution 
under any circumstances. I also start with the 
assumption that such control is in all human 
probability to continue, and generally with some 
provision for its dissolution by law providing 








either for a separation or partial or absolute 
divorce. It is not because of any apprehension 
that these powers of the State will be taken away 
or improperly restricted that now causes any 
alarm or leads to any discussion, but it is the 
laxity of the divorce statutes in the several States 
and territories, and the increased and increasing 
frequency of divorce proceedings, the want of uni- 
formity in the practice of the different courts, and 
the facility with which divorces are in many cases, 
if not generally, obtained, that does, in the view of 
very many thoughtful people, excite great appre- 
hension of evil. The interest in this matter has 
been such that in the year 1884 petitions numer- 
ously signed by prominent citizens were presented 
to congress requesting the passage of a law pro- 
viding for inquiry into the laws of the several 
States in reference to marriage and divorce and 


the collection of statistics from the records of the 


several courts. In the year 1887 such a law was 
passed, and during that and the following years a 
great body of statistics was gathered and embodied 
in a report by the commissioner of labor, com- 
pleted and published in the year 1889. This report 
as published embraces a great mass of statistics, 
covering more than one thousand pages of printed 
matter. It covers a period of twenty years — 
those of 1867 to 1886, both inclusive. I can here 
make but very limited reference to this report. 
Any one desiring to obtain it can do so by appli- 
cation to the commissioner of labor of the United 
States. Some brief summary I may give, however. 
The report covers statistics of forty-seven States 
and territories, and states the number of divorces 
in the year 1867 at 9,937, increasing year by year 
to 25,535 in the year 1886, and among the rest giv- 
ing for our own State the number as 9go1 in.1867 
and 1,889 in 1886. Referring in this connection to 
the reports of our own secretary of state for the 
number of divorces since the year 1886, I find the 
number to have so increased that it was in the 
year 1808, 3,352, not quite twice the number in 
1886; so that the increase from 1867 to 1808 has 
been from gor to 3,352, or more than three and 
two-thirds times the number that it was in the 
former year. The report to which I have referred 
gives tables showing the relative increase of 
divorces and of population. These I cannot stop 
now to give, but the increase in divorces is very 
much larger than the increase in population as 
appears from the figures already given, and this 
increase is evidently in an increasing ratio, and 
substantially, if not entirely, continuous; and no 
further argument is needed to substantiate reason 
for apprehension as to the future. 

It is not my purpose, however, in bringing these 
facts and considerations before this association, 
simply to arouse sympathy or alarm; but in order 
to suggest the inquiry whether this body of law- 
yers has not laid upon it some duty if we continue 
to lay claim to be leaders in reformatory law, and 
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some duty that has not as yet been performed by 
the association? Is not the duty laid upon us to 
consider whether our statutes on the subject of 
marriage and divorce may not be so changed as 
in some measure to remedy or lessen the evils and 
dangers which we have such reason to apprehend? 

And first and very briefly, as to the regulations 
for the granting of marriage licenses. No lawyer 
who has had any extended practice in divorce 
cases, and certainly no one who has had any 
experience as a judge in the trial of divorce cases, 
but will have been convinced that a very large 
proportion of marital troubles and infelicities be- 
tween husband and wife and consequent evils 
resulting to their children and to society, are due 
to hasty and inconsiderate marriages. Marriage is 
honorable and is encouraged by the laws of all 
civilized communities. In some of the States it is 
directly encouraged and contracts in restraint of it 
are held void, and in nearly all, if not in all, en- 
couragement is given by way of exemptions and 
other privileges accorded to the married; but still, 
as a necessity for the protection of society, the 
entering into this relation should be, and generally 
is, guarded by certain regulations and prohibi- 
tions; and the question is pertinent here whether 
the statutes of this State might not be properly 
amended in this respect? Here is, no doubt, room 
for difference of opinion. Complaint is made of 
the amended section 6390 as passed in 1808. It is 
said to require the applicant to swear to facts 
which are unimportant and of which he may have 
no knowledge, and therefore is in restraint of mar- 
riage. If I were to make any criticism upon the 
statute it would be that while it does require cer- 
tain matters to be stated that may or may not be 
considered important, it still gives no power or 
jurisdiction to act upon any such statement made 
in the affidavit. The judge is required to grant 
the license if he shall be satisfied that there is no 
legal impediment to the marriage, and the ques- 
tions added to the original statute by the amend- 
ment do not relate in any way to any such 
impediment. A few years since this question was 
considered by a committee of the Lucas County 
Bar Association, and a bill carefully drafted giv- 
ing certain jurisdiction to the Probate Court to 
inquire and determine the right of the applicant 
to have a license issued to him on certain grounds. 
The bill as drafted, accompanied by a brief argu- 
ment, signed by all the members of the commit- 


tee, urging the reasons for its enactment, was | 


forwarded to a member from our district; but 
sufficient interest in the matter was not manifested 
to procure even its introduction into the legis- 
lature. It was urged by members who were per- 
sonally in favor of some such bill that the feeling 
against it was such that there could be no hope 
for its passage. It seems clear to me, however, 
that in some form the public should be protected 





against the burdens resulting from pauperized 


parentage, to say nothing of the miseries suffered 
by the deluded woman who, in her eagerness to 
be married, voluntarily joins herself in matrimony 
with a tramp who, without occupation or means 
for her support, seeks to become her husband. 
As the law now stands, an inmate of the county 
infirmary, if in any way able to procure the pit- 
tance necessary to pay the fee of the probate 
judge, could procure the prescribed license, and 
the judge could not be justified in refusing it. 

Again, the road from the divorce court to the 
probate court is, in our county, at least, a well- 
beaten one, and is open not only to the aggrieved 
party to whom a divorce has been granted, but 
also to the one shown to be in the wrong. This 
road, it seems to me, should in some way be 
either barred or at least made more difficult to 
travel. This might be done either by some judicial 
discretion vested in the probate court or by some 
power vested in the divorce court — of which I 
will speak more particularly a little further on. 

Second, and more in line with the purposes of 
this paper, is the question whether the statutes of 
our State providing for the granting of divorces 
should be amended. 

A comparison with the statutes of other States 
would not be amiss here; but any classification for 
the purpose of comparison of the grounds pro- 
vided in different States is difficult to make. 
Between South Carolina upon the one extreme — 
which provides no ground whatever — and that of 
the State of Washington, which provides for its 
being granted for any cause deemed by the court 
to be sufficient, and when the court shall be satis- 
fied the parties can no longer live together, there 
is a great variety in the grounds provided by the 
different statutes. The following classification as 
to the grounds of divorce, as given by different 
statutes, however, I believe to be substantially 
correct: 

1. Adultery; in all. 

2. Wilful absence or desertion — length of time 
varying from one to five years —in all excepting 
two. 

3. Extreme cruelty; in all excepting six. 

4. Fraudulent contract; in all excepting seven. 

5. Conviction of felony and imprisonment; in all 
excepting eight. 

6. Habitual drunkenness — length of time vary- 
ing — in all excepting nine. 

7. Impotency; in all excepting eleven. 

These cover all the causes specified in the Ohio 
statute, excepting No. 1, a wife living at the time 
of marriage, which, I presume, could be reached 
in some form in any jurisdiction; and excepting 
the tenth ground; that a divorce had been granted 
in another State which released the party applying 
and not the other. This is a ground only in Flor- 
ida, Michigan and Ohio. The only other clause 
in Ohio is the seventh: “ Any gross neglect of 
duty.” This last ground, in these exact terms, 
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cannot, so far as I have been able to discover, be 
found in any other State or territory in the Union. 
The nearest to it is a provision in Kansas — evi- 
dently copied from the statute of Ohio as it stood 
at the time Kansas was admitted as a State — 
which is “Gross neglect of duty,’ the word 
“any” having since been inserted and now a part 
of our statute. It is this last provision of our 
statute of which I make special complaint. The 
statutes of some of the States specify particular 
grounds that might be classed under this head, 
but none of them, aside from the State of Wash- 
ington, give any such unlimited range as this: 
“ Any gross neglect of duty.” Experience shows 
that when a divorce is wanted, either by a husband 
or wife, and no specific ground can be alleged, 
that this clause is fallen back upon; or when some 
other grounds are alleged, it is also put in, to be 
relied upon in case of failure to prove any of those 
specially alleged and the most trifling private and 
personal matters, are under this allegation paraded 
before the gaping crowd of court loungers that 
habitually fill the back seats of the court-room on 
divorce days, and these trifling matters, of which 
no one should ever hear outside of the privacy of 
the home, are magnified by the parties and their 
friends in their passion and prejudice,-so as to 
bring them within the view that some judge may 
have of “ gross neglect of duty.”” It seems to me 
that abundant reason is developed almost daily in 
the trial of these cases to—in the interests of 
society, to say nothing of the interests of innocent 
children — call for the total repeal of this pro- 
vision, or for a more definite statement as to what 
shall be considered and allowed to be brought in 
under it. 

It is true, not only as to this provision, frame it 
as you will, but also as to other provisions of the 
statute — for instance, “extreme cruelty ’ — that 
there always would remain room for construction 
by the courts of the meaning of the provisions; 
and one of the glaring defects in our statutes, in 
my judgment, is that there is no means whatever 
whereby any rules of construction of the statutes 
can be given any general authority throughout the 
State. The Court of Common Pleas is, without 
doubt, the proper forum for the trial of divorce 
cases. The several Common Pleas Courts of the 
State are presided over by more than eighty dif- 
ferent judges, each having equal jurisdiction and 
power, and no decision by any of them being sub- 
ject to review either in the Circuit Court or the 
Supreme Court of the State. Each of these judges 
is therefore a law unto himself in the construction 
which he shall give to the statutes, as well as in 
the determination of the facts in each given case 
which shall be claimed to bring the case within 
one or the other of the grounds for divorce. That 
there should be any uniformity of construction by 
these different judges could not be excepted; and 
that there is none will, I presume, be a conceded 





fact. That there ought to be some rule of con- 
struction which should be recognized in Ashtabula, 
Lucas and Hamilton, or any other county in the 
State, will also not be questioned, and it ‘is an 
undoubted fact that parties seeking a divorce not 
infrequently seek to bring it to trial before such 
judge as they may think most liberal in his con- 
struction. I don’t know whether it is so in any 
other State in the Union or not. It is apparent 
from the reports of cases in the Supreme Courts of 
other States that some power of review is pro- 
vided in at least some of the States, and I strenu- 
ously contend that there should be some such 
provision in the statute of Ohio. 

And there is still another defect in our practice 
under the decisions of our own Supreme Court, 
dating as far back as the case of Bascom v. Bas- 
com, decided in 1836 and reported in the 7 Ohio. 
In that case Judge Lane, in delivering the opinion 
of the court, says: 

“ Where a divorce is granted, upon which one 
of the parties contracts new relations, and a third 
party acquires rights, it cannot be that a process 
could be had to reverse a decree, the consequence 
of which would be a severance of all those new 
relations. Such anomalous mischief cannot be 
engrafted on the practice of our courts, except by 
clear and explicit legislative enactment. That, we 
feel confident, can never take place.” (See, also, 
Parish v. Parish, 9 Ohio, 534.) 

This same reason may be given why the decree 
may not be reviewed on appeal or petition in error 
in a higher court. An illustration of the working 
of this rule is given in a case in Lucas county, in 
which a wife, having been divorced on the ground 
of adultery, such decree still remains of record, 
notwithstanding the fact that the prevailing hus- 
band and one of the witnesses have. since been 
convicted, by different juries, of the crime of per- 
jury upon testimony given by them upon the trial, 
and incarcerated in the penitentiary. 

These last named difficulties, of course, can only 
be overcome by some provisions of our statutes 
either for review by the trial court, upon sufficient 
ground shown to it, or upon error or appeal to 
the Circuit Court or the Supreme Court. In order 
to do this it would be necessary to make some 
provision limiting the right of divorced parties to 
re-marry within such period of time as might be 
deemed essential to provide for the commence- 
ment of such proceedings in review; with pro- 
vision also that upon such proceedings being 
commenced, the prohibition should continue until 
they were finally terminated. 

Akin to this is the question whether, in all cases 
where a divorce is granted, both parties should be 
at liberty to re-marry. Should the party by whose 
aggression the divorce is granted be equally free 
with the aggrieved party to take upon himself 
anew the marital obligations? There can, I think, 
be no doubt but that it frequently happens that 
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husbands or wives to whom the bonds of matri- 


their own fault or that of the other party — delib- 
erately enter upon a course of life with a view to 
compelling the other party to commence proceed- 
ing for divorce against them. That no such pro- 
ceeding should be possible is, of course, true. I 
am not prepared, however, to say that there should 
be an absolute prohibition against the person by 
reason of whose aggression the divorce was 
granted from ever re-marrying. Public policy 
might not be subserved by such an absolute pro- 
hibition. Further than that, the door should 
always be left open for the sinning party to re- 
form. Even the repentant adulteress, taken in the 
very act, was told to go and sin no more; but what 
I do contend for is that the court trying the case 
should be given a discretion as to whether or 
under what circumstances, or within what time, if 
at all, the party in the wrong should be permitted 
to marry again. Difficulties in the enforcement, 
of course, can be easily foreseen, but provision 
might be made by stringent penal statutes which 
might render the violation of the order of the 
court at least dangerous. 

Another idea I would be glad to enlarge upon 
somewhat, and I refer to an address on “ Divorce 
Reform ” delivered by the Hon. George W. Houk 
before this association at the meeting in 1891. I 
quote from this valuable paper as published in the 
proceedings for that year at page 160, the follow- 
ing: 

“T would make every proceeding in divorce a 
quasi-criminal proceeding; with a jury, of course, 
to determine upon a regular trial the question of 
guilt or innocence. The petition should be in the 
nature of an information, and if it should be found 
necessary under the Constitution the action of a 
grand jury should be had.” 

My experience confirms me in fully indorsing 
this recommendation of this able lawyer and legis- 
lator; and in this connection I take this further 
position, that either the prosecuting attorney or 
some other officer or attorney to be named by the 
court should be required in every divorce case to 
appear in the interest of the public. The judge 
trying the case, knowing nothing of the parties 
and having no time or opportunity to make any 
investigation or examination other than by virtue 
of the questions that he may put of his own motion 
to the witnesses, may very easily be, and no doubt 
very often is, grossly deceived and misled as to 
the facts in the case. It is no rash assertion to 
say, not only that the testimony of witnesses in 
this class of cases is, in a great many, if not in the 
majority, of divorce trials, so exaggerated and 
magnified by the feelings, passions and prejudices 
of parties and their friends as to be unreliable, and 
that not infrequently direct perjury is committed. 
It should be the duty of some officer, by investiga- 
tion and examination, not only in but out of court, 





| to aid the judge in arriving at the exact truth of 
mony have become irksome, for some reason — | 


the matters alleged; and such officer should also 
be required, either of his own motion or by direc- 
tion of the court, to institute any such proceeding 
as might seem necessary for the purpose of pun- 
ishing the offending party. 

To very briefly summarize in closing, I would 
amend our statutes in the following particulars: 

1. I would give jurisdiction to the Probate Court 
to refuse license to marry in certain cases where 
the protection of society or the State might re- 
quire it. 

2. Either wholly repeal or materially modify and 
make more definite the seventh ground for divorce 
—“ Any gross neglect of duty.” 

3. Provide for review of divorce decrees by the 
court in which granted, or by error or appeal, sub- 
stantially as in other cases, the right to re-marry 
being denied until the time for such review had 
elapsed. 

4. Give the divorce court the discretion to de- 
termine by its decree whether the party for whose 
aggression it is granted should re-marry and the 
length of time after decree before which, if at all, 
the right might be exercised. 

5. Provide for  quasi-criminal 
against the wrongdoer. 

6. For the designation or appointment of a pub- 
lic officer whose duty it should be to appear in 
every divorce case in the interest of the public, 
and prosecute the wrongdoer criminally whenever 
either he or the court should consider prosecution 
proper. 


proceedings 


NEGLIGENCE OF MASTER. 


Duty To Inspect MACHINERY, 


New York Court oF APPEALS. 
Decided June 19, 1900. 


PatricK Byrne, Appellant, v. THe EaAsTMANs 
Company OF New York, Respondent. 


It is the duty of an employer to furnish to his em- 
ployes good and suitable appliances and to use 
reasonable care to keep them so. 

Reasonable care involves proper inspection, and 
the failure of the employer to properly inspect 
appliances which are subjected to hard usage 
and liable to become broken and fall upon 
and injure workmen, without any negligence 
on their part, is a neglect of duty on the part 
of the employer which is for the jury to con- 
sider in an action for damages resulting from 
such an injury. 


Appeal from a judgment of the Appellate Divi- 
sion, First Department, entered upon its order 
overruling the plaintiff's exceptions and directing 
that the plaintiff's complaint be dismissed upon 
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the merits, with costs, and affirming an order of 
the trial court, made at the close of the plaintiff's 
case upon the trial before a jury, directing the 
complaint to be dismissed, with costs; the excep- 
tions to be heard in the first instance at the Appel- 
late Division, judgment meantime’ to be 
pended. 


sus- 


Frederick T. Hill for appellant; Joseph Fettretch 
jor respondent. 


LANDON, J.— The plaintiff was seriously in- 
jured while in the service of the defendant. He 
was a “ beef shover” in its slaughter house. Ani- 
mals were slaughtered upon the second floor of 
the building, each carcass being divided into two 
equal parts, and each part hung upon a hook sus- 
pended from an iron wheel, grooved, and movable 
upon an iron rail or track fixed about thirteen 
feet above the floor, and then pushed by the shov- 
and thus railroaded to the weighing scales, 
where the weight was ascertained, and then the 
side of beef was propelled in like manner beyond 


ers, 


the scales for about ten feet further, passing over 
a switch upon a curved track to an elevator, where 
it was received and transferred to the floor below 
On April 5, 
1895, while the plaintiff was engaged in pushing a 


and placed in a cold storage room. 


side of beef from the scales to the elevator, the 
wheel left the track at the switch and the wheel 
and the side of beef suspended on the hook be- 
neath the wheel fell upon him and injured him 
seriously. Immediately after the plaintiff was in- 
jured the wheel was examined and the flange upon 
one side of the groove was found to be broken 
out for about an inch and a half at its rim, and in 
depth to the base of the groove, the break narrow- 
ing from the rim to the bottom of the groove. 
The fragment of the flange was not found; the 
break was rusty and had the appearance of being 
an old one. The evidence tends to show that the 
broken flange was the cause of the injury, and 
that the plaintiff was free from contributory negli- 
gence. If there was any question about either 
proposition it was one for the jury. The plaintiff 
was working in the usual manner. The grooved 
wheel was higher than his head; he had not ob- 
served the broken flange; its position and _ his 
position in doing his work would naturally pre- 
vent him from seeing it; it does not appear to have 
been observed by any one. He had no warning 
of danger from his own observation or the sug- 
gestion of others. He stood in his proper place in 


a line of “ shovers,” and was doing his part of the 
work in his turn, and if there was any defect in the 
overhung wheel he was not responsible for it, and 


Was in nowise advised of it. In this respect the 
case differs from those in which the servant hav- 
ing the choice of his tools negligently selects a 
Poor one (Cregan v. Harston, 84 N. Y. 568; Miller 
v. Erie R. R., 21 App. Div. 45), or, knowing it to 


\e defective, negligently continues its use (Powers 





v. N. Y., L. Erie & W. R. R., 98 N. Y. 274), or, 
where he has the choice between a safe method 
and one he knows to be dangerous, chooses the 
latter (Cahill v. Hilton, 106 N. Y. 512). 

It is probable that the grooved wheel was a sale 
appliance when new. But the evidence tends to 
show that there were many wheels of this kind in 
use; that when the side of beef suspended from 
the wheel had finished its journey at the cold 
storage room upon the floor below, it was re- 
moved from the hook, and that the wheel and 
hook were thrown down upon the concrete floor 
or into a box upon the floor, and, when several 
wheels were deposited in the box, the box was 
placed in the elevator and taken back to the 
slaughter bed. There one man took the wheels 
from the box and handed them to another man, 
who stood upon a bench about four feet high, who 
threw them into a box about on a level with the 
rails, whence they were placed again upon the 
rails as needed, by a man who usually stood in 
such position that his head was about on a level 
with the box. There were thirty-three of these 
receiving boxes. There was no uniform method of 
inspection of the wheels. When work was slack 
the workmen would be ordered to oi] them, but 
not upon other occasions. One witness testified 
that if in so doing he discovered a defective wheel 
he threw it out, although he had received no 
orders to that effect. The course of the work 
seems to have been such that a wheel might be 
broken by hard usage and yet be continued in use 
without being oiled, and consequently without in- 
spection. Whether such was the fact in this case 
was a question for the jury. 

It was the defendant's duty to furnish to its em- 
ployes good and suitable appliances, and to use 
reasonable care to keep them so (Cone v. Del., L. 
& W. R. R., 81 N. Y. 206; Probst v. Delamater, 
100 Ib. 266; Doing v. N. Y., Ontario & W. R. R., 
151 Ib. 579). Reasonable care involves proper 
inspection, and negligence in respect of it, in such 
cases as this, is the negligence of the master, and 
none the less so when the inspection is committed 
to a servant (Durkin v. Sharp, 88 N. Y. 225; Bailey 
v. Rome, W. & O. R. R., 139 Ib. 302; Hawkins v. 
N. Y., L. Erie & W. R. R., 142 Ib. 416; Fuller v. 
Jewett, 80 Ib. 46). 

We think the plaintiff was entitled to go to the 
jury upon the question whether his injury was 
not due to the defendant’s negligence in the proper 
inspection of the wheel, and thus to the lack of 
reasonable care on the part of the defendant to 
keep the appliance in good condition, or to re- 
place it by one that was good and suitable. 

The judgment should be reversed and new trial 
granted, costs to abide the event. 

Ch. J., O’Brien, Hatcut, Martin 
and WERNER, JJ., concur; Gray, J., dissents. 

Judgment reversed, &c. 


PARKER, 
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OCARICATURISTS AND THE LAW IN THE 
EIGHTEEENTH CENTURY. 


N looking through the works of the principal 
satirical artists of the eighteenth century, one 

is struck by the fact that their satire is never so 
bitter, their wit never so pungent, as when it is 
Did they 
wish a symbol for meanness, cunning, avarice? 


directed against the legal profession. 


They drew a lawyer, rotund of person, rubicund 
of countenance, in flowing robe and voluminous 
wig. To Hogarth and his successors all lawyers 
were rogues and cheats, and those who were un- 
fortunate enough to have dealings with them were 
certain to be duped. Were lawyers, then, so 
wicked in the eighteenth century? Well, the 
answer is that they were no better and no worse 
than the rest of a society which was, perhaps, 
more corrupt and effete than we have any idea of. 
We must remember, however, that the works of 
the eighteenth century caricatures should be taken 
with the proverbial grain of salt. In order to give 
point to their satire, they exaggerated so wildly 
that the likeness was often lost in the exaggera- 
tion. These artists were incapable of conveying a 
lesson by suggestion; they spelled it out so that 
he who ran might read. “ There is very little mis- 
take about honest Hogarth’s satire,” says the 
author of “ English Humorists in the Eighteenth 
Century.” “If he has to paint a man with his 
throat cut, he draws him with his head almost 
off; ”’ and, similarly, if he has to paint “ the villain 
of the piece,” he shows him as a monster of in- 
iquity, without a single redeeming trait. That is 
the matter in a nutshell. The cheats, quacks and 
humbugs of the caricaturists of the last century 
may not have been such terrible fellows after all. 
William Hogarth never considered himself a 
mere caricaturist, but rather a satirical painter of 
character. Hazlitt seems to agree when he says: 
“ His faces go to the very verge of caricature, and 
yet never (we believe in any single instance) be- 
yond it.” (Had Hazlitt forgotten the portrait of 
Jack Wilkes?) And, of course, Hogarth was some- 
thing more than a caricaturist in the narrow and 
technical sense of the term. Curiously enough, 
Hogarth tried to illustrate the distinction by a 
plate—the last he ever drew—containing the 
portraits of four judges, which he called ‘“ The 
Bench.” His original intention was to execute 
three plates with the same subject, the first to 
illustrate Character, the second Caricature, and 
the third Outré. Only the first, however, appeared. 
“The Bench” contains the portraits of Sir John 
Willes, L. C. J., the Hon. Wm. Noel, the Hon. 





Wm. Bathurst, and Sir E. Clive. These faces 
certainly “ go to the very verge of caricature,” and 
perhaps beyond it. All four figures wear enor- 
mous wigs, which almost conceal their features. 
Two of the justices are obviously nodding; one is 
fast asleep, and rests calmly on his learned 
brother’s shoulder, while only one, the lord chief 
justice, is wide awake. Hogarth was fond of hit- 
ting slyly at the law. One of his earliest plates is 
entitled ‘“ Royalty, Episcopacy and Law,” and 
consists of three simulacra emblematic of those 
three abstractions. Law is represented as a wig 
and gown propped up by some mysterious means 
in a chair. The plate bears the inscription: “ Some 
of the principal inhabitants of the moon as they 
were more perfectly discovered by a telescope 
* * * exactly engraved from the objects, 
whereby the curious may guess at their religion, 
manners, etc. Price 6d.” In “A Midnight Mod- 
ern Conversation” a conspicuous figure is the 
leering lawyer, who listens, glass in Nand, to a tale 
of woe from a melancholy gentleman with a long 
clay pipe. This lawyer is said to have been one 
Kettleby, ‘a boisterous orator with a Wilkes-like 
squint.” Every one, of course, is acquainted with 
Hogarth’s great series of satirical pictures, enti- 
tled ‘“‘ Marriage 4 la Mode.” In these, the finest 
and strongest work Hogarth ever did, the villain 
of the story is the fascinating young barrister, 
Counsellor Silvertongue, who ends his career on 
Tyburn Tree. But some of Hogarth’s less-known 
pictures have a certain legal interest. There is, 
for instance, his portrait of Sarah Malcolm, the 
murderess, who sat to the artist on the day before 
she was hung. Sarah was a laundress in the 
Temple, who murdered three women — Mrs. Dun- 
combe, Elizabeth Harrison and Ann Price — all of 
whom lived “on the next staircase to the Inner 
Temple Library,” says one account, “In Tanfield 
Court,” says another. A peculiar feature of the 
case was that Malcolm falsely accused three other 
persons of the crime, and they were accordingly 
imprisoned in Newgate; but “their distress was 
somewhat alleviated by the gentlemen of the Inner 
Temple, who, fully convinced of their innocence, 
allowed each of them one shilling per diem during 
the term of their confinement. This ought to be 
recorded,” continues our authority, sarcastically, 
“to the honor of the law, as it has not often been 
the practice of the profession.” Sarah Malcolm 
was hanged on a scaffold erected opposite Mitre 
court in Fleet street. In the illustration to Hudi- 
bras we have a view of a lawyer’s chambers as 
they were probably in Hogarth’s day. They are 
large and roomy, with a well-stocked bookcase. 
The lawyer, wigged and gowned, sits in a high- 
backed chair, while before him are his two clerks, 
also in wigs and gowns. Judging from this and 
other pictures by Hogarth, the legal profession 
appears to have been a flourishing one in the days 
of the Georges. Again, it is interesting to remem- 
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ber that Hogarth’s famous picture, “ Paul Before 
Felix,” was painted for the Honorable Society of 
Lincoln’s Inn. Lord Wyndham had left £200 to 
decorate the hall, and Hogarth obtained the com- 
mission through the good offices of Lord Mans- 
field, whose personal friend he _ was. A 
characteristic letter from the painter, relative to 
the position in which he desired his picture to be 
hung, may be found in Mr. Austin Dobson’s ad- 
mirable little biography, at p. 72. 

Amonst the minor caricaturists of the eight- 
eenth century who indulged in jibes at the law 
a notable figure was John Collett, whose carica- 
tures, while often brutal and coarse, have all a 
wonderful vigor of their own. Collett had not the 
art of Gillray or Rowlandson, but what he lacked 
in skill he made up in vivacity. Perhaps his best 
known “legal” caricature is that entitled “A 
Sharp Between Two Flats.” This is a sketch of 
a lawyer between two litigants, each of whom 
holds one oyster shell, whilst the lawyer retains 
the oyster. Beneath is the couplet: 


“A pearly shell for him and thee, 
The oyster is the lawyer’s fee.” 


This idea was borrowed many years later by 
George Cruikshank, who worked it up in his well- 
known caricature, ‘ Term-Time,” which repre- 
sents a lawyer handing an oyster shell each to two 
litigants, and saying: “ Gentlemen, it was a very 
fine oyster; the court awards you a shell each.” 
The companion caricature is entitled “ A Flat Be- 
tween Two Sharps,” showing a rustic between two 
lawyers, with Westminster Hall in the background. 


The inscription reads: “ Law is like a new fashion, 


folks are bewitched to get into it; it is also like 
bad weather, most people are very glad when 
they get. out of it.” A somewhat vicious carica- 
ture of Collett’s is ‘The First Day of Term; or, 
The Devil Among the Lawyers,” with the motto 
“The lawyers are met —-a terrible show.” Here 
we have a crowd of barristers, all rosy and pros- 
perous, with Mephistopheles — such an evil look- 
ing Mephisto! —in the background, doling out 
briefs. In the foreground is a wretched country- 
man handing guineas to a lawyer. One brief is 
indorsed, “ Begun in 1699—not yet finished — 
Chancery.” <A similar caricature is entitled “A 
Lawyer and His Agent,” being the picture of the 
devil and a lawyer in conversation. Many briefs 
are strewn around. One is indorsed, “ Debt 
£2 0 0; costs £40 0 o. Total £42.” An- 
other bears the legend, “ Laid by till next term.” 
All these caricatures are very coarsely executed. 
They are obvious, too; one is never left for a 
moment in doubt as to the “ moral,” and in every 
case law is a synonym for chicanery, and a lawyer 
is a cheat and a rogue, and is of his father the 
devil. Another caricature of this period (not by 
Collett) is entitled “ Law,” and has the following 
verse attached: 





“ Deep read in all the arts of chican’ry, 
With grave important phiz the lawyer see. 
Is it for justice he pursues the laws, 

Or is not gold the first essential cause?” 


This sums up the popular idea of lawyers in the 
last century very neatly. 

Of all the eighteenth century caricaturists — 
using that term in its more limited sense — there 
was none to surpass James Gillray, either in 
humor, or satire, or technical skill. Gillray has 
been called the “ Prince of Caricaturists,’ and he 
deserves the title. Certainly no more popular 
caricaturist ever lived. Every one knows his fa- 
mous “Napoleon”  caricatures—his “ King 
Brobdingnag watching Gulliver sail his Fleet,” 
and the rest, where George III figures as Brob- 
dingnag and Napoleon as Gulliver — and perhaps 
also his caricature of the king as “ Farmer 
George,” with his “Hey? Hey?” and his in- 
quiries as to “ how the apples got into the dump- 
ling.” But not so well known, and more 
interesting to us as lawyers, are his caricatures of 
Lord Chancellor Thurlow. Thurlow, mighty and 
distinguished as he was, seems, like Brougham in 
more recent times, to have been well hated by 
both parties. Gillray, indeed, depicts him in a far 
from amiable light. In “ Secret Influences Direct- 
ing the New Parliament,’ Thurlow’s real or af- 
fected distrust of the people is indicated by the 
remark proceeding from his lips: ‘“ D—— the 
commons; the lords shall rule.” Gillray was ex- 
tremely Radical in his sympathies, at all events in 
the early part of his career, and so we find him 
taking sides against Warren Hastings, whom 
Thurlow supported. In “ Court Cards the Best to 
Deal with,” Hastings is shown choosing cards on 
which are portraits of the king and Thurlow. 
In “ Blood and Thunder Fording the Red Sea,” 
Thurlow wades through a sea of blood — the blood 
of Hastings’ victims — with Hastings on his back 
grasping enormous bags of treasure. Again, in 
the “‘ Westminster Hunt,” Thurlow is shown rid- 
ing an ass and crying “ Back! Back!” to the 
hounds which are running Hastings to earth. In 
another caricature Thurlow holds out his hat for 
a share of the spoils of the Begum of Oude. A 
very striking picture is that of Thurlow on the 
woolsack, with stern and melancholy visage, his 
bushy eyebrows shading eyes full of malice and 
spite. The verse attached expresses an opinion 
of the chancellor held not by Gillray alone: 


“ Here bully Thurlow flings his gall 
Alike on foes and friends, 
Blazing like blue devils at Vauxhall 
With sulphur at both ends.” 


Everybody knows the story of Thurlow’s con- 
duct in the matter of the regent, how he at first 
supported the king and Pitt; then, for a time, con- 
ducted secret negotiations with the prince’s party 
when he imagined they were going to win; and, 
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finally, threw the prince overboard and again 
sided with Pitt. This gave point to some of Gill- 
ray’s best caricatures. One called “ The Prince of 
Wales in Clover” shows Carlton House sur- 
rounded by scaffolding, with Thurlow laboriously 
carrying a hod up a ladder. But the most daring 
caricature even Gillray ever drew was that entitled 
“Sin, Death, and the Devil,” where Thurlow is 
represented as Satan, Pitt as Death, and the 
queen as Sin. The picture was a skit on Milton’s 
famous passage in ‘“ Paradise Lost: ” 


“So frowned the mighty combatants that hell 
Grew darker at their frown: and now great deeds 
Had been achieved, whereof all hell had rung, 
Had not the snaky sorceress that sat 
Fast by hell gate, and kept the fatal key, 

Ris’n, and, with hideous outcry, rushed between.” 


Nothing more ferocious than this caricature 
could be imagined. Thurlow and Pitt face each 
other — massive, terrible figures — Thurlow with 
a shield emblazoned with a purse and woolsack, 
and brandishing the mace, which breaks in his 
hands. The “snaky sorceress” who rushes be- 
tween the combatants and separates them is a very 
realistic portrait of Queen Charlotte. On the 
whole it is not surprising that this caricature gave 
great offense at court. Soon after this (1792) 
Thurlow was dismissed, and he drops out of Gill- 
ray’s caricatures, Napoleon reigning there in his 
stead. But Gillray’s prejudices against the law 
and lawyers appear in many other of his carica- 
tures. In “ Counsellor Ego” he satirizes Erskine, 
then (1798) legal adviser to the Opposition. 
Erskine is represented as a blatant-looking coun- 
sel in wig and gown, bearing documents covered 
with “i’s” and “me’s.” A reference to the ac- 
quittal of Lord Melville, who was impeached by 
the commons, and to Ellenborough’s part therein, 
occurs in Gillray’s “Sketch for a Monument of 
Disappointed Justice,” in which Lord Ellenbor- 
ough is shown holding the scales of justice. In 
“ Judge Thumb; or, Patent Sticks for Family Cor- 
rection, warranted Lawful,” we have a sly hit at a 
famous judicial dictum. Mr. Justice Buller had 
said that a man might beat his wife with a stick 
“no thicker than his thumb.” Gillray represents 
the judge in his robes carrying two bundles of 
sticks, and crying, ‘“‘ Who wants a cure for a rusty 
wife? Who buys here?” In the distance a hus- 
band chastises his wife, who cries “ Murder,” and 
the husband calmly retorts, “’Tis law; ’tis no big- 
ger than my thumb.” Gillray’s last work, by the 
way, etched from a picture by Bunbury, was enti- 
tled “A Barber’s Shop in Assize Time.” The shop 
is full of legal gentlemen, who are being shaved 
and otherwise made spick and span, the while their 
wigs decorate the walls. It has a pleasing look of 
bustle and prosperity, and the air of the proprietor 
is that of a man who reaps a rich harvest when 
the judges come to town. — Law Times (London). 





TRIAL OF DEAF PRISONERS. 


|‘ Regina v. Hillier, tried before Mr. Justice 

Kennedy on June 1 at Salisbury, the prisoner, 
who was twenty-three years of age, had become 
stone deaf through an accident at the age of 
fifteen, but he was able to read and write. <A jury 
found that he was mute by the visitation of God. 
He was then arraigned on indictments for bur- 
glary and larceny. The names of the jurors were 
written down and handed to him with a statement 
as to his right of challenge. He did not use the 
right. Copies of the indictment were handed to 
him, on which he wrote, “I plead not guilty,” and 
the copies were filed. The opening speech of 
counsel was not transcribed for his benefit, but all 
the evidence-in-chief taken down by the judge was 
handed to the prisoner, who handed to his counsel 
such observations as he thought fit. Cross-exam- 
ination as taken down by the judge was handed to 
At the 
close of the prosecution prisoner was asked by the 
judge if he wished to give evidence. He declined 
to give evidence, and called no witnesses. Finally 
he was convicted, and a previous conviction was 
then charged and proved, and the sentence of the 
judge was taken down by the warder and shown 
to the prisoner. In a case tried at Norwich on 
June 11, before Mr. Justice Bigham, the prisoner 
appeared unable to speak or understand. Thereon 
evidence was called that after the commission of 
the alleged offense a witness had had a conversa- 
tion with the prisoner. The judge directed the 
jury to find whether he was mute of malice or by 
the visitation of God. They found that he was 
mute of malice, a plea of “not guilty” was en- 
tered, and the trial proceeded in the ordinary 
course. — Law Journal (London). 


the prisoner, as was the re-examination. 


>——__—_— 


English Aotes. 


Mr. Justice Mathew, the senior judge of the 
Queen’s Bench Division, has attained his seven- 
tieth year, having been born on the 1oth of July, 
1830. The learned judge has been an occupant of 
the bench for upwards of nineteen years. 


Lawyers have had a large share of recent peer- 
ages. In the last five years that he has been in 
office Lord Salisbury has created thirty-six new 
peers, and of these ten have been taken from the 
ranks of lawyers. They are Lord James of Here- 
ford, Viscount Llandaff (H. Matthews), Lord 
Rathmore (D. R. Plunket), Lord Kinnear (a 
Scotch judge), Lord Ludlow (the late Lord Jus- 
tice Lopes), Lord Brampton (Sir Henry Haw- 
kins), Sir R. Webster, Sir P. O’Brien and Lord 
Morris, an ex-lord: of appeal, who is now made a 
peer of the United Kingdom. 





